By Sarah E. Heck and Mary J. Hoeller
Physician orders for life-sustaining treatment -
the new living will?

PROBATE & PROPERTY

or years attorneys have
included health care
advanced directives (com-

monly called “living wills”) in their
standard package of estate planning
documents offered to clients. The
effectiveness of living wills is now
being questioned by some attor-
neys, who argue that they are rarely
enforced, do little to affect patient
care, and can even be dangerous.
This article will examine the value
and problems of living wills and
introduce a new alternative — the
Physician Order for Life-Sustaining
Treatment (POLST).

Indiana law contains a form
declaration of the living will at Ind.
Code §16-36-4-10. In order for life-
prolonging treatments to be with-
held or withdrawn, the patient’s
attending physician must certify
that the patient has a “terminal
condition” as defined
at Ind. Code §16-36-
4-5. There is consider-
able doubt, however,
as to how often physi-
cians actually make
such certifications.
The statutory defini-
tion of “terminal con-
dition” is vague, and
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living will being seen as providing
loved ones, health care agents and
health care providers invaluable
information about a patient’s
desires at the end of life.

Indiana law allows patients
to appoint a health care agent in
two ways — either in a stand-alone
health care representative declara-
tion or as part of a durable power
of attorney. Ind. Code §$ 16-36-
1-7; 30-5-5-16. If the attorney-in-
fact under a durable power of attor-
ney is to have the authority to ter-
minate life-prolonging treatment,
the document must include specific
language required by statute. Ind.
Code §30-5-5-17. Many attorneys
therefore rely primarily on the
decisions of the appointed health
care agent instead of a living will
because the agent is thought to have
a better idea of the client’s wishes in
an unanticipated situation. It is also
believed that health care providers
are more likely to heed the agent’s
instructions. However, one study
that attempted to find out how well
a health care representative could
predict a patient’s treatment prefer-
ences determined the representative
was wrong about 30 percent of the
time. This was found to be the case
regardless of whether the represen-
tative was able to consult the
patient’s living will. This study
shows both the limitations of rely-
ing on health care representatives
and of interpreting a patient’s
preferences based on traditional
advanced directives like the living
will.

Clearly, even when a patient
has both a health care agent and
a living will in place, there can still
be difficulty in ascertaining the
patient’s wishes, particularly given
the myriad situations in which such
weighty decisions are often made.
Consider, for example, an 89-year-
old patient with Alzheimer’s,

unable to recognize family and
needing assistance with all daily
activities, who suffers from fre-
quent urinary tract infections. The
patient requires a transfer from the
nursing home to the hospital each
time for treatment with intravenous
antibiotics. Given the patient’s
condition, placement of the intra-
venous line is difficult, painful and
exposes the patient to risks inherent
to hospitalization and parenteral
therapy. Now consider that this
patient has a living will modeled
after the Indiana statutory form.

Is the patient’s dementia a “termi-
nal condition” as defined by
Indiana law, especially given that
Alzheimer’s is progressive and fatal?
Do the frequent hospital trips con-
stitute “life prolonging treatment,”
which the patient would have
terminated given his/her desire

for a certain quality of life?

Indiana’s statutory living
will may not provide any help.

The health care power of attorney,
which gives an agent authority to
withhold health care, is a better
document but is still only as good
as the communication between the
agent and patient surrounding the
granting of the power. The agent
may be reluctant to terminate

such treatments especially given the
haste in which hospital transfers are
often made. Is there a document
the patient could have signed that
would offer more specific guidance,
one that would be understood and
honored by health care providers,
relatives and the courts? Many
states have been trying to come up
with a new solution to this prob-
lem, and they may have found one
— the POLST.

The POLST (Physician Order
for Life-Sustaining Treatment —
sometimes called MOLST, Medical
Order for Life-Sustaining Treat-
ment) declaration offers an alterna-
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As its name indicates, the
POLST declaration (or form) is an
actual medical order signed by a
patient’s physician or other autho-
rized health care provider. Unlike
the typical living will, which often
incorporates vague and legalistic
language, the POLST form uses
medical terminology and includes
instructions for a variety of real-
life medical situations. Each state
implementing the POLST program
has adopted its own form. The
original Oregon form, for example,
includes instructions for cardio-
pulmonary resuscitation, medical
interventions, treatment with
antibiotics and use of feeding tubes.
The New York form goes even fur-
ther, additionally including direc-

tive to the standard living will.
POLST arose in Oregon in 1991
and has been adopted in at least
seven states since. The POLST is
more than just a “form” or “decla-
ration” as it requires states to devel-
op programs for implementation
where the wishes of the patient will
be carried out. At least 15 other
states are in various stages of devel-
oping POLST programs. The goal
of POLST is to provide concrete,
written instructions for a patient’s
care that are easy for patients and
surrogates to understand and for
health care providers to follow.

life-sustaining treatments than
those who did not. Even patients
who had traditional living wills
were significantly more likely than
those with a POLST to receive
unwanted medical interventions.
One of the reasons for the success
of the POLST program is the
degree of communication it fosters
between health care providers and
patients/representatives. Doctors
are encouraged to discuss specific
scenarios and treatment options
in detail, and patients and families
have the chance to ask questions
and make their wishes known. An
added benefit of the POLST is its
transportability — because it takes
the form of an actual medical
order, the POLST remains in the

Given its use for more than
10 years, there is now evidence that
the POLST program is making a

demonstrable difference in patient
care in states where it has been
adopted. A 2008 multi-state study
sponsored by the National Institute
of Nursing Research found that
nursing home residents who had

a completed POLST in their charts
were 50 percent less likely to receive

patient’s chart and travels with the
patient to whatever treatment set-
ting the patient is in, whether that
be the hospital, hospice, nursing
home or even the patient’s home
in the community.

tions regarding future hospitaliza-
tions, transfers between medical
facilities and intubation. With

each form there is a detailed set of
instructions for its use. The physi-
cian signing the form must indicate

(continued on page 42)
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PROBATE & PROPERTY continued from page 41

that he or she has discussed it with
the patient or the patient’s autho-
rized representative. Most states
require that the patient or represen-
tative sign the form as well. Regular
review of the patient’s wishes is
encouraged, and some states
include a space on the POLST itself
where the physician can document
such reviews and note any changes.
The form is typically required to be

printed on brightly colored paper
so it can easily stand out in the
patient’s chart. The Oregon
POLST is provided with this
article. (Several state forms can
be reviewed at www.polst.org/
programs.)

While the POLST program is
now a proven success, it does have
disadvantages. One of these is that
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the POLST is designed primarily
for patients who are terminally ill
or suffering from other advanced
medical conditions. It is not suit-
able for otherwise healthy individu-
als who wish to leave directions if

a sudden medical incident occurs
that significantly impacts their con-
tinuing quality of life. This high-
lights the continued need for a
statutory living will scheme even
when a POLST program has been
implemented. In fact, all states
encourage patients with a POLST to
have a living will as well, and some
require the health care provider to
document on the POLST whether
the patient has one.

When explaining the POLST
to our Alzheimer’s patient and
health care representative above,
the physician could have outlined
various medical scenarios and treat-
ment options so the patient and
family could make an informed
decision. If the physician had com-
pleted a POLST, the patient could
have avoided further hospitaliza-
tions and treatment with antibi-
otics, and instead have received
palliative care only, even if death
were the result. The physician
would have been encouraged to
review the POLST regularly with
the patient and family, and when it
came time to implement the order,
all persons involved in the patient’s
care would have clear directions
to follow and would undoubtedly
have a greater awareness and accep-
tance of the outcome.

What about Indiana? So far,
a POLST program has not been
introduced. A subcommittee of
the Probate, Trust & Real Property
Section of the State Bar, chaired
by Indianapolis lawyer Diane
Kennedy, is actively investigating
the possibility of starting one here.
Several hurdles need to be cleared
before the state can jump on the
POLST bandwagon. These include
modifying or even eliminating



Indiana’s living will, do-not-resus-
citate and health care representa-
tive/power-of-attorney statutes.
This may even call for wiping the
slate clean and starting with a whole
new legal paradigm for medical
decision-making in the state.
Clearly, cooperation between the
medical establishment, legal com-
munity, lawmakers and other stake-
holders will be vital to making any
policy and statutory changes in

this area. One thing seems certain:
Given our aging population,

the need for an effective, legally
enforceable method for communi-
cating and then implementing
end-of-life decisions is only going
to increase. 62
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Dissolution
of Marriage Laws
handbook available
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Marriage Laws pocket-size handbook
at a minimal cost.

All members of the Family & Juvenile Law Section have
received a copy of the handbook at no cost. Additional copies are
available to section members at the low price of $5 and to non-section
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