Effective January 1, 2010, the Indiana Supreme Court has amended Rule 2.7 of the Rules for Alternative Dispute Resolution and the Indiana Child Support Rules and Guidelines.
ALTERNATIVE DISPUTE RESOLUTION AMENDMENT
	An amendment to Rule 2.7(A) of the Indiana Rules for Alternative Dispute Resolution provides for mediators to inform the parties that: 1) the parties of all persons whose presence at mediation  might facilitate settlement; and 2) in child related matters, ensure that the parties consider fully the best interests of the children and that the parties understand the consequences of any decision they reach concerning the children; and 3) inform all parties that the mediator (1) is not providing legal advice, (b) does not represent either party, (c) cannot assure how the court would apply the law or rule in the parties’ case, or what the outcome of the case would be if the dispute were to go before the court, and (d) recommends that the parties seek or consult with their own legal counsel if they desire, or believe they need legal advice; and (4) explains the difference between a mediator’s role and a lawyer’s role when a mediator knows or reasonably should know that a party does not understand the mediator’s role in the matter; and (5) not advise the party (i) what that party should do in a specific case, or (ii) whether a  party should accept an offer.
	A paragraph of 2.7(F) provides for additional disclosures to parties not represented by an attorney in domestic relations cases.  It reads:
	“The Mediator shall inform an unrepresented party that he or she may have an attorney of his or her choosing (1) be present at the mediation and/or (2) review any documents prepared during the mediation.  The Mediator shall also review each document drafted during mediation with any unrepresented parties.  During the review the mediator shall explain to unrepresented parties that they should not view or rely on language in documents prepared by the mediator as legal advice.  When the documents(s) are finalized to the parties’ and any counsel’s satisfaction, and at the request and with the permission of all parties and any counsel, the Mediator may also tender to the court the documents listed below when the mediator’s report is filed.  
	Mediators are advised to include this language in their agreements and pre-session interaction with the parties.
	Another amendment adds Rule 2.7(F).  This addition provides that “at the request and with the permission of all parties in a domestic relations case, a Mediator may prepare or assist in the preparation of documents as set forth in this paragraph (F).  These documents include:
	
(1) A written mediated agreement reflecting the parties’ actual agreement, with or without the caption in the case and “so ordered” language for the judge presiding over the parties’ case; 

(2) An order approving a mediated agreement, with the caption in the case, so long as the order is in the form of a document that has been adopted or accepted by the court in which the document is to be filed; 

(3) A summary decree of dissolution, with the caption in the case, so long as the decree is in the form of a document that has been adopted or accepted by the court in which the document is to be filed and the summary decree reflects the terms of the mediated agreement; 

(4) A verified waiver of final hearing, with the caption in the case, so long as the waiver is in the form of a document that has been adopted or accepted by the court in which the document is to be filed; 

(5) A child support calculation, including a child support worksheet and any other required worksheets pursuant to the Indiana Child Support Guidelines or Parenting Time Guidelines, so long as the parties are in agreement on all the entries included in the calculations; 

(6) An income withholding order, with the caption in the case, so long as the order is in the form of a document that has been adopted or accepted by the court in which the document is to be filed and the order reflects the terms of the mediated agreement.”

	A “form” document is considered one adopted or accepted by a court, including documents available on the Indiana Supreme Court Self-Service web site at http://www.in.gov/judiciary/selfservice/forms/index.html.  
	Documents included in paragraphs 1 through 5 above can be found on the judiciary website.  Notably, qualified domestic relations orders (QDRO’s) are not included in the above list of documents.
	
_________________________
AMENDMENT TO CHILD SUPPORT GUIDELINES
	On September 15, 2009, the Indiana Supreme Court issued an order amending the Indiana Child Support Rules and Guidelines.  The guidelines comprise 73 pages and can be found at, http://www.in.gov/judiciary/orders/rule-amendments/2009/0909-childsupguidlns(scan).pdf.  These guidelines are to be applied in every instance in which child support is established including, but not limited to, dissolutions of marriage, legal separations, paternity actions, juvenile proceedings, petitions to establish support and Title IV-D proceedings.  The Indiana legislature requires the Indiana Child Support Guidelines be applied and the Child Support Worksheet be used in determining the manner in which financial services to children that are CHINS (Child in Need of Services) or delinquent are to be repaid.

The most significant provisions (whether clarification or revisions) include:
1. Grant v. Hager is effectively overruled.  Grant held that when a child support calculation produces a “negative” support amount, there is a rebuttable presumption that no support should be paid between the parents.  Under the amendments, there is instead a rebuttable presumption that the custodial parent will pay the non-custodial parent an amount equal to the “negative” support amount that was calculated.  It should be noted that notwithstanding this amendment, the trial court has authority to deviate from the new Guideline amount and order that neither parent owes the other support based on their respective incomes and parenting time arrangements if the court concludes that it would be unjust not to do so and the court makes the written finding mandated by Child. Supp. R. 3.
	Reasons for deviation may include:

· One or both parties pay union dues as a condition of employment.
· A party provides support for an elderly parent.
· The noncustodial parent purchases school clothes.
· The noncustodial parent has extraordinary medical expenses for himself or herself.
· Both parents are members of the armed forces and the military provides housing.
· The obligor is still making periodic payments to a former spouse pursuant to a prior Dissolution Decree.
· One of the parties is required to travel an unusually long distance in the course of employment on a regular or daily basis and incurs an unusually large expense for such travel, and 
· The custodial or noncustodial parent incurs significant travel expense in exercising visitation.

	Agreed Orders submitted to the court must also comply with the “rebuttable presumption” requirement; that is, the order must recite why the order deviates from the guideline amount.

2. Cases involving combined weekly incomes above $4,000 were previously handled by a formula that effectively caused support to plateau above those income levels.  Now there will be scheduled calculations up to $10,000 of combined weekly income, with incomes above $10,000 handled by the formula.  This could cause a significant increase in support amounts for high income cases.

3. The guideline schedules for weekly support payments do not provide an amount of support for couples with combined weekly adjusted income of less than $100.00.  For obligors with a combined weekly adjusted income of less than $100.00, the Guidelines provide for case-by-case determination of child support.  The court may consider $12.00 as a minimum child support order.  However, there are situations where a $0.00 support order is appropriate. 

4. Social Security disability payments paid for a child are now treated as the income of the disabled parent who earns the benefit, with that same parent also receiving credit for the Social Security disability payments that are paid for the benefit of the child.  Any portion of the benefit that exceeds the child support obligation shall be considered a gratuity for the benefit of the child, unless there is an arrearage.  Filing of a petition to modify based on the grounds that a social security disability application has been filed does not relieve the parent’s obligation to pay the current support order while the disability application is pending.  The filing entitles the noncustodial parent to a retroactive reduction in support to the date of filing of the petition for modification and not the date of filing for benefits.  Any lump sum payment of retroactive Social Security Disability benefits paid shall be credited toward the modified support obligation.  Any amount that is an overpayment is considered a gratuity.

5. Excluded from income are survivor benefits received by or for other children residing in either parent’s home.  Social Security Retirement benefits may be credited to the noncustodial parent’s current child support obligation but the credit is not automatic.  The presence of Social Security Retirement benefits is merely one factor for the court to consider in determining the child support obligation or modification of the obligation.  Stultz v. Stultz, 659, N.E.2d 125 (Ind. 1995)(factors include, 1) the financial resources of the custodial parent; 2) the standard of living the child would have enjoyed had the marriage not been dissolved or had the separation not been ordered; 3) the physical or mental condition of the child and the child’s educational needs; 4) the financial resources and needs of the non-custodial parent.)

6. If a court finds a parent is voluntarily unemployed or underemployed, without just cause, child support shall be calculated based on a determination of potential income.  A determination of potential income shall be made by determining employment potential and probable earnings level based on the obligor’s work history, occupational qualifications, prevailing job opportunities, and earnings levels in the community.  If there is no work history the facts of the case may indicate that weekly gross income be set at least at the federal minimum wage level.

7. When a parent is incarcerated and has no assets or other source of income, potential income should not be attributed.  When a parent is unable to obtain employment because that parent suffers from a mental illness, a significant health issue or is caring for a disabled child, it may be inappropriate to attribute potential income to that parent.  

8. Computation of Line 1A for the weekly adjusted income, should include an adjustment to weekly gross income of parents who have a legal duty or court order to support children who were naturally born or legally adopted subsequent to the existing support order when that parent is actually meeting or paying that obligation.  The parent seeking the adjustment has the burden to prove the support is actually paid if the subsequent child does not live in the respective parent’s household.

9. A frequent source of confusion in determining child support arises in cases where parents equally share the parenting time with the children.  Parenting time is considered equally shared when it is 181 to 183 overnights per year.  To determine child support in these cases, either the mother or father must be designated as the parent who will pay the controlled expenses.  Then the other parent is given the parenting time credit.  The controlled expenses remain the sole obligation of the parent for whom the parenting time credit is not calculated.  Controlled expenses are items like clothing, education, school books and supplies, ordinary uninsured health care and personal care.  When the custodial parent buys a winter coat for the child, the noncustodial parent will not buy another one.  The custodial parent controls this type of expense.  The controlled expenses account for 15% of the cost of raising the child.  The parenting time credit is based on the more time the parent shares, the more expenses are duplicated and transferred.  The controlled expenses are not shared and remain with the· parent who does not get the parenting time credit.  Controlled expenses are generally not a consideration unless there is equal parenting time.  A credit toward the total amount of calculated child support for either “duplicated” or “transferred” expenses incurred by the noncustodial parent is to be based on the calculation from a Parenting Time Credit Worksheet.  

	When both parents equally share parenting time, the court must determine which parent will pay the controlled expenses.  If for example, the father is the parent paying controlled expenses, the parenting time credit will be awarded to the mother.  Factors courts should use in assigning the controlled expenses to a particular parent include the following areas of inquiry:  

	Which parent has traditionally paid these expenses.
	Which parent is more likely to be able to readily pay the controlled expenses.
	Which parent more frequently takes the child to the health care provider.
	Which parent has traditionally been more involved in the child’s school activities (since 		much of the controlled expenses concern school costs, such as clothes, fees, 			supplies, and books.)

	This determination requires a balancing of these and other factors.  Once the court assigns responsibility for these controlled expenses, the court should award the other parent the Parenting Time Credit.  When the assignment of the controlled expenses occurs, calculation of the child support in shared custody situations is fairly basic, and is completed by application of the remainder of the Guidelines.

10. Health care and medical expenses are now treated under a separate section with expanded details and guidance for addressing them (Guideline 7).  The Court shall order one or both parents to provide private health care insurance when accessible to the child at a reasonable cost.  Private insurance is accessible if it covers the geographic area in which the child lives and is considered reasonable if it does not exceed five percent (5%) of the weekly gross income of the parent obligated to provide medical support.  These factors are addressed in the Health Insurance Premium Worksheet (HIPW) which should be utilized in determining the appropriate adjustments for the children’s health insurance on the Child Support Obligation Worksheet.  When private health insurance is not accessible to the children at a reasonable cost, federal law requires the court to order the parties to pay cash medical support in an amount ordered for medical costs not covered by insurance.  The 6% rule satisfies this federal requirement for a cash medical support order when incorporated into the court order.  Extraordinary health care expenses are those uninsured expenses which are in excess of six percent (6%) of the basic obligation, and would include uninsured expenses for chronic or long term conditions of a child.  Calculation of the apportionment of the health care expense obligation is a matter separate from the determination of the weekly child support obligation.  These calculations shall be inserted in the space provided on the Worksheet.  

The Court may order the father to pay a percentage of the reasonable and necessary expenses of the mother’s pregnancy and childbirth, as part of the Court’s decree in child support actions.  The costs to be included in apportionment are pre-natal care, delivery, hospitalization and post-natal care.  The paternity statutes require the father to pay at least 50% of the mother’s pregnancy and childbirth expenses.

11. Guideline 8 provides an extensive analysis of extraordinary expenses surrounding education and the use of the post-secondary education worksheet.

12. Guideline 9 provides guidance for accountability of the custodial parent for support received which is to be ordered only upon a showing of reasonable causes to believe that child support is not being used for the support of the child. 

13. Income tax exemptions are to be awarded on an individual basis and a decision made in the context of each case.  The court cannot award an exemption but can order a parent to release or sign over the exemption for one or more of the children to the other parent pursuant to I.R.C. § 152(e).

14. The modification of a support obligation only relates back to the date the petition to modify is filed except: 1) when the parties have agreed to and carried out an alternative method of payment which substantially complies with the spirit of the decree; and 2) the obligated parent has taken the child into his/her home and assumes custody, providing necessities and exercises parental control for a period of time that a permanent change of custody is exercised

15. Support orders may be framed to allow for automatic abatement of support upon the emancipation of the first child if that emancipation is by reaching age twenty-one (21) or by virtue of some other significant even that will not be disputed by the parties.

16. Where support computed under the Guideline is considerably higher than the amount previously paid, the court may find it desirable in modification proceedings to gradually implement the Guideline order over a period of time.  Enough flexibility exists in the Guidelines to permit that approach, as long as the judge’s rationale is explained with an entry such as:  

“The Guideline’s support represents an increase of 40%, and the court finds that such an abrupt change in support obligation would render the obligor incapable of meeting his/her other established obligations.  Therefore, the Court sets support in the amount of $____ and, on October 1, 20__; it shall increase to $_____ and, on September 1, 20__ , obligor shall begin paying the Guideline amount of $____.” 
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